PALL SCOIT KLH N
| BLA 94-42 Deci ded Decenber 22, 1998

Appeal froma decision by the Arizona Sate Gfice, Bureau of Land
Managenent, denying a snmall mner exenption for the Van Burch Gl d #1
t hrough #10 mini ng clai ns (AMC 320865 t hrough AMC 320874) .

Afirned.

1 Mning dQains: Fan of (perations--Mning A ains:
Rental or dai mMiintenance Fees: Snall Mner Exenption

The Departnent of the Interior and Rel ated Agencies
Appropriations Act for Hscal 1993 required mneral
claimants to file a notice or obtain an approved pl an
of operations in order to obtain a snal | mner
exenpti on, even when a notice or an approved pl an of
operations is not required before undertaking

expl oration, assessnent work, or other activity on a
mning claim

APPEARANCE Paul Scott Klein, Hy, Nevada, pro se.
(PN ON BY ADM N STRATI VE JUDGE MULLEN

Paul Scott K ein has appeal ed an Gctober 5, 1995, deci sion issued by
the Arizona Sate Gfice, Bureau of Land Managenent (BLMor Bureau),
denying a small mner exenption for the 1992-93 assessnent year for the Van
Burch Gl d #1 through #10 nmining clai ns (AMC 320865 t hrough AMC 320874) and
denyi ng an exenption for the 1993-94 assessnent year as noot.

The Bureau deni ed an exenption for the 1992-93 assessnent year because
Klein's certificate of exenption did not identify "the Agency under which a
valid notice or plan of operations was issued, the date of approval or
serial nuniber of the notice or plan of operations" as required by
Departnent of the Interior and Rel ated Agencies Appropriations Act for
FHscal Year 1993 (the Act), Pub. L. No. 102-381, 106 Sat. 1374 (1992) and
43 CF.R 88 3833.1-6(a)(4) and 3833.1-7(d)(1).

K ein does not challenge BLMs factual determination but rai ses two
issues. Hrst, he states that in a cover |letter acconpanying his
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affidavit of assessnent work, 1/ he inforned BLMthat the assessnent work
for the 1992-93 assessnent year was perforned prior to enactnent of Pub. L.
No. 102-381. Second, he contends that when he perforned the work he "only
used hand sanpling which did not disturb any of the surface resources" and
the lawdid not require filing a notice or plan of operations so | ong as
heavy equi pnent was not used and | ess than 2 acres were disturbed. In
effect, Klein argues that he was not required to identify a notice or an
approved pl an of operations because neither was required to performhis
assessnent wor K.

The Act required that:

for fiscal year 1993, for each unpatented mining claim mll or
tunnel site on federally owned lands, in lieu of the assessnent
work requirenents contained in the Mning Law of 1872 (30 US C
28-28e), and the filing requirenents contai ned in section 314 (a)
and (c) of the Federal Land Policy and Managenent Act of 1976
(FLPWN (43 US C 1744 (a) and (c)), each claimant shall, except
as provided otherwise by this Act, pay a claimrental fee of $100
to the Secretary of the Interior or his designee on or before
August 31, 1993 in order for the claimant to hol d such unpatent ed
mning claim mll or tunnel site for the assessnent year ending
at noon on Septenber 1, 1993 * * *,

Id. at 1374. A substantially identical provision required mneral
claimants to al so pay by August 31, 1993, a $100 rental fee to hold an
unpatented mning claim mll or tunnel site during the assessnent year
begi nning Septenber 1, 1993. I1d. @ngress determned that "failure to
nake the annual paynent of the claimrental fee as required by this Act
shal | concl usi vel y constitute an abandonnent of the unpatented mning
claim mll or tunnel site by the clainmant * * *." Id. at 1379.

The Act al so provided an exenption for a mneral clainmant wth 10 or
fewer clains who was either "producing under a valid notice or plan of
operation not |less than $1,500 and not nore than $800, 000 i n gross revenues
per year" or "performng expl orati on work to discl ose, expose, or otherw se
nake known possi bl e val uabl e mneralization * * * under a valid notice or
pl an of operation' and had fewer than 10 acres of unreclai ned surface. Id.
at 1379 (enphasis supplied). A clainmant who net those requirenents coul d
"elect to either pay the claimrental fee for such year or in lieu thereof
do assessnent work required by the Mning Law of 1872,"

1/ The letter Keinreferstois a nemrandumfromK ein to BLM dated
Sept. 5, 1993. This nenorandumsets forth the matters he describes in his
notice of appeal. The case file is inconpl ete, however. It does not
include |l ocation notices, affidavits of assessnent work, or other docunents
pertaining to the history of the clains.
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fulfill the requirenents of 43 US C § 1744(a) and (c) (1994), "and
certify the performance of such assessnent work to the Secretary by August
31, 1993." 1d.

As promul gated in 1993, the regulations cited in BLMs deci sion
provide that, to qualify for a snall mner exenption, mning clains had to
be subject to "[o]ne or nore Notices or approved H ans of (perations
pursuant to subparts 3802 or 3809" or an equival ent authorization by
anot her Federal agency or state or local authority, and an applicant had to
identify the seria nunber assigned to the notice, plan of operations, or
permt. 58 Fed. Reg. 38186, 38199-200 (July 15, 1993).

[1] Kein correctly understands that he was not required to file a
notice or obtain an approved plan of operations prior to performng the
assessnent work he describes. See 43 CF. R § 3802.1-2, 3809.1-2 (1993).
It is alsotruethat the Act did not require the filing of a notice or an
approved pl an of operations before undertaki ng expl oration, assessnent
work, or other activity on his mning clains. However, the Act did require
avalid notice or an approved plan of operations as a requisite for
obtaining a small mner exenption. A though the assessnent work had been
conpl eted, K ein could have satisfied the requirenent by filing a notice
identifying future activities on the clains. The Bureau correctly
determned that he failed to provide the infornmation required by 43 CF. R
88 3833.1-6(a)(4) and 3833.1-7(d)(1) (1993).

Neither the regulations nor the Act require a mining clainant to file
anotice prior to undertaking the activities identifiedin 43 CF.R 8§
3802.1-2. The Act, however, as well as the regulations inplenenting it,
require a valid notice or an approved plan of operations in order to obtain
an exenption fromrental fees. See 43 CF. R 88 3833.1-6(a)(4)(i); 3833.1-
7(d)(1); see also 58 Fed. Reg. 38191 (July 15, 1993) ("(nhe comment asked
whet her mners whose mining activity is not at the plan or notice | evel can
be eligible for the small mner exenption. The answer is no because, as
stipulated in this section [3833.1-6] and the Act, the activity nust be at
plan or notice | evel as defined by the surface managi ng agency.") The only
way he could maintain his clains, absent a notice or an approved pl an of
operations, was to pay the required rental fees. BLMs decision hol di ng
the clains void for failure to pay the fees or obtain an exenpti on by
August 31, 1993, was correct.

Not w t hst andi ng our concl usion, there is a second reason that the
clains were properly deened to be void. The case file does not contain a
certificate of exenption for the 1993-94 assessnent year. This fact was
noted on the face of the formfiled for the 1992-93 assessnent year. The
Act and the regulation at 43 CF. R 8 3833.1-7(d) (1993) required a
clai mant seeking a small nminer exenption for 2 separate years to file a
separate certificate for each of the 2 years by August 31, 1993. Daniel D
Dool ey, 138 IBLA 352, 354 (1997); JimWight, 138 I BLA 297 (1997); R chard
L. Sreves, 132 IBLA 138, 140 (1995); Edwn L. BEvans, 132 IBLA 103 (1995).
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision of
the Arizona Sate Gfice is affirned.

RW Milen
Admini strative Judge

| concur:

Bruce R Harris
Deputy Chief Administrative Judge
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